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WAKE COUNTY. NC €
LAURA M RIDDICK
REGISTER OF DEEDS
PRESENTED & RECORDED ON
97/25/2006 AT 10:03:23

BOOK:0812077 PAGE:01653 - 01697

After recording, mail to:  Koransky & Bouwer, P.C.
425 Joliet, Suite 425
Dyer, Indiana 46311

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
for
SOUTHALL COMMONS*®

THIS DECLARATION is made this __#) _ day of April, 2006, by PORTRAIT
HOMES-SOUTHALL COMMONS LLC, an lllinois limited liability company (hereinafter
referred to as the "Declarant").

WITNESSETH:

WHEREAS, Declarant is the owner of the real property in Raleigh, Wake County, North
Carolina, more particularly_described in Exhibit A attached hereto, and Declarant_desires to
create thereon an exclusive residential community of single-family attached residential units to
be named Southall Commons; and

WHEREAS, Declarant desires to insure the attractiveness of the community, to prevent
any future impairment thereof, to prevent nuisances, to preserve, protect and enhance the
community and amenities of all properties within the community and to provide for the
maintenance and upkeep of the exterior of all residential units and the Common Elements, as
hereinafter defined; and to this end, desires to subject the real property shown upon the attached
Exhibit A to the coverage of the covenants, conditions, restrictions, easements, charges and liens
hereinafter set forth, each and all of which is and are for the benefit of said property described
below, and each Owner and occupant thereof; and

WHEREAS, the Declarant has deemed it desirable, for the efficient preservation,
protection and enhancement of the community and amenities in the community and to provide
for the maintenance and upkeep of the exterior of all residential units and the Common Elements,
to create an organization to which will be delegated and assigned the powers of (i) owning,
maintaining and administering the Common Elements; (ii) maintaining the exterior of the
residential units and all other improvements which are the responsibility of the Association; (iii)

* THIS DOCUMENT REGULATES OR PROHIBITS THE DISPLAY OF POLITICAL SIGNS
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administering and enforcing the covenants, conditions, and restrictions herein; (iv) collecting and
disbursing the assessments and charges hereinafter created; and (v) performing all other activities
as required or permitted hereunder.

WHEREAS, Declarant has incorporated or will incorporate under North Carolina law,
Southall Commons Owners Association, Inc., as a non-profit corporation for the purpose of
exercising and performing the aforesaid functions.

NOW, THEREFORE, Declarant hereby declares that all of the Properties described in
Article I, Section 1 below, and such additions thereto as may be hereafter made pursuant to
Article I, Section 2 hereof, shall be held, sold and conveyed subject to the following easements,
restrictions, covenants and conditions, which are for the purpose of enhancing the desirability of
the community, and which shall run with the Properties and be binding on all parties having any
right, title or interest in the Properties or any part thereof, their heirs, successors and assigns, and
shall inure to the benefit of each Owner thereof.

ARTICLE 1
PROPERTIES SUBJECT TO THIS DECLARATION

Section 1. Existing Property. The real property which is and shall be held,
transferred, sold, conveyed and occupied subject to this Declaration and within the jurisdiction of
the Association is more particularly described in Exhibit A, which is attached hereto and
incorporated hercin by reference (“Properties™).

Section 2. Additions to Existing Property. Additional land may be brought within
the scheme of this Declaration in the following manner:

(a) Subject to the provisions of Section 13 of Part A of Article XIV hereof,
additional land may be annexed to the existing property by Declarant, in future stages or
development, without the consent of any other Owner or any mortgagee, provided that said
annexations must occur within seven (7) years after the date of this Declaration..

(b) The additions authorized under Subsection (a) above shall be made by
filing of record an Annexation Declaration with respect to the additional land, which shall extend
the scheme of this Declaration to such properties and thereby subject such additions to the
benefits, agreements, restrictions and obligations set forth herein.

Section 3, Replatting. Declarant shall have and hereby reserves the right, at any time
or from time to time, to file a replat of all or any part of the Properties owned by Declarant to
effect a reconfiguration of any Lots or Common Elements in the Properties, subject to any
necessary approval, joinder or consent of the appropriate county and/or municipal authorities.
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ARTICLE I1
DEFINITIONS
Section 1. “Association” shall mean and refer to Southall Commons Owners

Association, Inc. its successors and assigns.

Section 2. “Owner” shall mean and refer to the record owner, whether one or more
Persons, of a fee simple title to any Lot which is a part of the Properties, including contract
sellers, but excluding those having any interest merely as security for the performance of an
obligation.

Section 3. “Properties” shall mean and refer to that certain real property hereinbefore
described in Article I, and such additions thercto as may hereafter be brought within the
jurisdiction of the Association. See also Section 1(z) of Part A of Article XIV.

Section 4, “Lot” shall mean and refer to any plot of land shown upon the approved
site plan or approved final plat, as reasonably amended by Declarant from time to time, with the
exception of the Common Elements and the rights-of-way of public streets, if any, and shall
include all improvements (including residential units) thereon. Each plot of land is the area for
one (1) residential unit, designed for single-family ownership. See also Section 1(r) of Part A of
Article XIV.

Section 5. “Declarant” shall mean and refer to Portrait Homes-Southall Commons
LLC, its successors and assigns, if such successors or assigns should acquire all of the
Declarant’s interest in the Properties. See also Section 1(j) of Part A of Article XIV.

Section 6. “*Common Elements” or “Common Area” shall mean all fixtures, real
property and personal property owned by the Association for the common use and enjoyment of
the Owners. Common Elements, with respect to the property subject to this Declaration, shall be
shown on the various plats of Southall Commons recorded or to be recorded in the Registry and
designated thereon as "Common Elements," but shall exclude all Lots as herein defined and all
public streets shown thereon. "Common Elements" shall include, but not limited to, (i) all
private water and sewer lines located outside of any City of Raleigh utility easement and not on a
townhome Lot; (ii) all private streets shown on said plats, as now recorded or shall be hereinafter
recorded in the Registry; and (iii) all Open Space shown on said plats, as now recorded or shall
be hereinafter recorded in the Registry. The Common Elements to be owned by the Association
at the time of the conveyance of the first Lot is more particularly shown on the plat{s) of the
Properties to be recorded in the Registry. See aiso Section 1(h) of Part A of Article XIV.

Section 7. “Board of Directors” shall mean and refer to the Board of Directors of the
Association. See also Section 1(c) of Part A of Article XIV.

Section 8. “Member” shall mean and refer to an Owner who holds membership in the
Association pursuant to Article IV of this Declaration. See also Section 1(t) of Part A of Article
XIV.
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Section 9. “Registry” shall mean and refer to the office of the Register of Deeds of
Wake County, North Carolina. See also Section 1{aa) of Part A of Article XIV.

Section 10.  “Act” shall mean and refer to the “North Carolina Planned Community
Act”, Chapter 47F, North Carolina General Statutes, as amended from time to time. See also
Section 1(a) of Part A of Article XIV.

Section 11.  “Special Declarant Rights” shall mean the rights as defined in Section
47F-1-103(28) of the Act for the benefit of a Declarant, including, but not limited to the
following: to exercise any development right as defined in the Act; to maintain sales offices,
management offices, models and signs, advertising the Properties; and to elect, appoint, or
remove any officer or Board Member of the Association during any period of Declarant control.

Section 12,  “Declarant Control Period” shall mean the period in which Declarant is
entitled to appoint officers and directors of the Association, and is further defined in Section 3 of
Article IV hereof. See also Section 1(1) of Part A of Article XIV.

ARTICLE II1
PROPERTY RIGHTS

Section 1. Owners’ Easements of Enjoyment. Every Owner shall have a right and
easement of enjoyment in and to the Common Elements and Common Areas, which shall be
appurtenant to and shall pass with the title to every Lot, subject to the following provisions:

(a) The right of the Association to charge reasonable admission and other fees
for the use of any recreational facility situated upon the Common Elements and Common Areas;

(b) The right of the Association, subject to N.C.G.S. §47F-3-107.1, to suspend
the voting rights and right of use of the recreational facilities, if any, by an Owner: (1) during any
period for which the Owner is delinquent in the payment of applicable assessments; (2) for a
period not to exceed sixty (60) days for any infraction of its published rules and regulations; and
(3) during any period that an Owner is otherwise in default of the Owner’s obligations under this
Declaration, including but not limited to the obligation to comply with the architectural control
provisions and protective covenants and restrictions contained herein.

(c) The right of the Association to mortgage, dedicate or transfer all or any
part of the Common Elements or Common Areas to any public agency, authority, or utility for
such purposes and subject to such conditions as may be agreed by the Members. No such
mortgage, dedication, or transfer shall be effective unless an instrument signed by Members
entitled to cast at least eighty percent (80%) of the votes in the Association agreeing to such
dedication or transfer has been recorded;

(d)  The right of Owners to the exclusive use of parking spaces to the extent
provided in Section 3 of this Article;

(e) The right of the Assoctation to limit the number of guests of Members;
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(f) The right of the Association, in accordance with its Articles and Bylaws,
to borrow money for the purpose of improving the Common Elements and Common Areas and
facilities and in aid thereof to mortgage said property, provided that approval of the Members
entitled to cast at least eighty percent (80%) of the votes in the Association shall be required to
mortgage real property owned by the Association, and further provided that the rights of such
mortgagee in said properties shall be subordinate to the rights of the Owners hereunder;

(g)  The right of the Association to adopt, publish, and enforce rules and
regulations as provided in Article IX and to levy fines;

(h)  The right of the Association or its representative to enter any Lot in order
to perform any maintenance, alteration, or repair required herein to be performed by the
Association, and the Owner of such Lot shall permit the Association or its representative to enter
for such purpose at reasonable times and with reasonable advance notice;

(i) The right of the Association or its representative to enter any Lot in the
case of any emergency threatening such Lot or any other Lot for the purpose of remedying or
abating the cause of such emergency. Such right of entry shall be immediate and shall not
require prior notice; and

() The rights of the Declarant reserved in Article X and Article XI of this
Declaration and the Special Declarant Rights.

Section 2. Title to the Common Elements and Common Areas. The Declarant hereby
covenants for itself, its succesors and assigns, that it will convey fee simple title to the Common
Elements and Common Areas depicted on maps of the Properties to the Association, free and
clear of all ‘encumbrances and liens, except those encumbrances and liens set forth in this
Declaration, utility easements, storm drainage easements, greenway easements, and conservation
easements prior to the conveyance of the first Lot on that particular map. Subject to the
limitations of Section 5(f) of Part A of Article XIV, following conveyance of Common Elements
to the Association, Declarant shall be entitled to a prorata credit for all expenses of the
Association incurred by Declarant (including insurance and real estate taxes), which have not
theretofore been reimbursed to Declarant. The Common Elements shall be conveyed without
any express or implied warranties, which warranties are hereby expressly disclaimed by
Declarant.

Section 3. Parking Rights. The Association, in its discretion, may assign to all or
some of the Lots the exclusive use of specified vehicle parking spaces. By acceptance of a deed
for his Lot, each Owner hereby consents to and authorizes the Association to tow any vehicle
that is parked in violation of this Declaration or rules and regulations of the Association.

Section 4. TV Antennas and Cablevision. The Association may provide one or more
central television antennas for the convenience of the Members and may supply cablevision and
the cost of these may be included in annual or special assessments.
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ARTICLE }V
MEMBERSHIP, VOTING RIGHTS, AND PURPOSES
Section |. Every Owner shall be a Member of the Association. Membership shall be

appurtenant to and may not be separated from ownership of any Lot.
Section 2. The Association shall have two classes of voting membership:

Class A. Class A Members shall be all Owners with the exception of the
Declarant and shall be entitled to one {1} vote for each Lot owned. When more than one person
holds an interest in any Lot, all such persons shall be Members. The vote for such Lot shall be
exercised as they among themselves determine, but in no event shall more than one vote be cast
with respect to any Lot.

Class B. The Class B Member(s) shall be the Declarant and shall be entitled to
three (3) votes for each Lot owned. The Class B membership shall cease and be converted to
Class A membership on the happening of either of the following events, whichever occurs

earlier:
(a) when seventy five percent (75%) of the Lots on the Properties are deeded
to persons other than Declarant or Declarant’s affiliate; or
(b) five (5) years after the later of the following: the date this Declaration is
recorded in the Registry or the date any amendment adding additional real estate is
recorded.

Section 3. Until the Class B Membership is converted to Class A Membership as
provided above, Declarant is entitled to appoint all of the members of the Board of Directors and

all officers of the Association, and the Association need not hold a meeting to elect directors

until conversion of the Class B Membership.

Section 4. The Association shall have the right, duty and responsibility to: (i} acquire,
administer, maintain and care for the Common Elements and Common Areas; (ii) administer,
maintain and care for, repair and restore the exterior of the Lots; (iii) establish, levy and collect
assessments; (iv) engage contractors, vendors, employees or agents as it deems necessary to
carry out all rights, duties and responsibilities; (v) make payment to contractors, vendors,
employees or agents for services provided in caring out the purposes of the Association; (vi)
enforce this Declaration; and (vii) perform all rights, duties and responsibilities set forth in the
Declaration, Articles and Bylaws of the Association.

ARTICLE V
COVENANT FOR MAINTENANCE ASSESSMENTS

Section 1. Creation of the Lien and Personal Obligation of Assessments. Each
Owner of any Lot, by acceptance of a deed therefor, whether or not it shall be so expressed in
such deed, is deemed to covenant and agree to pay to the Association: (1) annual assessments or
charges, (2) special assessments, such assessments to be established and collected as hereinafter
provided, and (3) other assessments listed in Section 5(a) of Part A of Article XIV hereof. The
annual and special assessments, together with interest, late charges, costs and reasonable

-6-
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reserve fund for the periodic maintenance, repair, and replacement of improvements to the
Common Elements and Common Areas, and those other portions of the Properties which the
Association may be obligated to maintain, and for unusual and unforeseen expenses of the
Association. Such reserve fund is to be established, insofar as is practicable, out of annual
assessments for common expense. Further, the reserve fund may be applied to operational
deficits provided adequate reserves are maintained.

Section 4. Maximum Annual Assessment. Until January 1 of the year immediately
following the conveyance of the first Lot to an Owner, the maximum annual assessment shall be

One Thousand Five Hundred Sixty Dollars ($1,560.00) per Lot (except that pursuant to Section 7
of this Article, the maximum annual assessment for Lots owned by Declarant which are not
occupied as a residence shall be Three Hundred Ninety Dollars ($390.00) per Lot. See also
Section 5 of Part A of Article XIV hereof.
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